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Hon. Stephen D. Gerling, Chief U.S. Bankruptcy Judge

MEMORANDUM-DECISION, FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

Presently under consi derationisamotionseeking partia summaryjudgment, filed on September
11, 2002, by the Officia Committee of Unsecured Creditors (“Committeg’)* of Matco Electronics
Group, Inc. (“Matco”), U.S. Assemblies New England, Inc., U.S. Assembliesin Forida, Inc., U.S.
Ass=mbliesRdegh, Inc., Matco Technologies, U.S. AssembliesSanDiego, Inc., Carolina Assemblies,
Inc., U.S. AssembliesHallstead, Inc., U.S. AssembliesinGeorgia, Inc.,and U.S. Assemblies Endicott,
Inc.(collectively the “ Debtors’) in an adversary proceeding commenced by the Committee on or about
April 22, 2002. On October 21, 2002, the Committee amended itsmotion (* Amended Mation™). The
Amended Motion seeks partid summary judgment pursuant to Rule 56 of the Federal Rules of Civil
Procedure (“Fed.R.Civ.P.”), as incorporated by Rule 7056 of the Federa Rules of Bankruptcy
Procedure (“ Fed.R.Bankr.P.”), in connection with the second, third and tenth causes of action in the

adversary proceeding commenced by the Committeeagaing the Debtors, BSB Bank & Trust Company

! The Committee is comprised of the following unsecured creditors: Arrow Electronics, Inc.,
Avng, Inc., Future Electronics, Hellind Electronics, Inc., Jaco Electronics, Inc., Mentec, LLC,
PartMiner, Inc., Pioneer Standard-Electronics, Inc., Tyco Electronics Corporation and Ben
Khoushnood, in an ex officio cepacity. See Appointment of Committee of Unsecured Creditors,
executed by the United States Trustee on or about March 26, 2002, and filed withthe Court onMarch
27, 2002.
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("BSB"), American Manufacturing Services, Inc.(*AMS’), James Matthews (“Matthews’)?, T.L.
Acquidtions Corporation (“TLA"), Larry Hargreaves (“Hargreaves’) and Lawrence Davis (“Davis’).2

The second cause of action, aswell as the third cause of action in the Committee’s complaint
seek to avoid certain transfers* made by the Debtors as fraudulent conveyances pursuant to Sections
273,273-a274, 275 and 276 of the New Y ork Debtor and Creditor Law (“DCL"), asauthorized by
§ 544(Db) of the U.S. Bankruptcy Code, 11 U.S.C. 88 101-1330 (“Code”) and Code § 548(a)(1)(B),
respectively.®  Specificdly, the Committee is seeking to avoid the “recast,” guaranties and security
agreement in connection with “BSB Loan 11" as aleged fraudulent conveyances. In addition, the
Committee seeks to avoid BSB' s lien againgt the Debtors assets with respect to “BSB Loan 11" asa
preference pursuant to Code § 547.

On November 12, 2002, BSB filed its opposition to the Amended Motion and aso filed a
cross-motion (“Cross-motion™), seeking partid summary judgment with respect to the tenth cause of

action. Opposition to the Amended Motion wasfiled by Matthews and Davison November 13, 2002.

2 Matthews has been identified asthe president and sole shareholder of Matco. Heisasothe
presdent and sole shareholder of U.S. Assemblies in Georgia, Inc. Matco, in turn, is the sole
shareholder of the remaining Debtors, for which Matthews also serves as president.

% The causes of action origindly asserted in the Committee's complaint are: 1) fraudulent
trandfers pursuant to Code 8§ 548(a)(1)(A); 2) fraudulent transfers pursuant to DCL; 3) constructively
fraudulent transfers pursuant to Code 8§ 548(a)(1)(B); 4) piercing the corporate veil; 5) appropriation
of corporate opportunity; 6) breach of fiduciary duty; 7) violaion of the Uniform Commercia Code;
8) equitable subordination; 9) marshaling of assets, 10) preferences and 11) turnover and accounting.

4 The Committee identifies the “transfers’ it seeks to avoid as “[t]he Sdes, Pre-Auction
Tranders, Recelvables Transfersand BSB Loan 11.” See ] 73 of the Committee' s complaint.

®> The Committee's Amended Mation is limited to requesting summary judgment only with
respect to BSB Loan I1.



In turn, the Committee filed its opposition to BSB’ s Cross-motion on November 26, 2002.

Both the Committee s Amended Motion and BSB’s Cross-moation for partial summary
judgment were heard by the Court at itsregular motiontermon December 3, 2002, in Syracuse, New
York. The parties were given the opportunity to file memorandaof law and the matter was submitted
for decision on January 21, 2003.

In addition, approximately one month prior to the Committee filing its motion for summary
judgment, AM Sfiled its answer to the Committee' s complaint on August 16, 2002, and asserted three
counterclaims (“Counterclams’) against the Committee. According to AMS's counsd, “we are
dleging, namely, that the Committee decided to destroy AMS for improper purposes, and that the
Committee was engaged in a game of economic blackmail againg the AMSinvestors” See Letter of
Albert J. Millus, Jr., Esg., dated November 22, 2002.

Initsfirg counterclam, AM S dlegesthat the Committee has breached the terms of aStipulation
entered into on or about March 4, 2002. AMS contends that the Committee “engaged in ongoing
conduct which has completdy thwarted AMS s attempts to obtain financing. See AMS s Answer at
1117. AMS a0 dlegesthat “the Committee or one or more members of the Committee have been
engaged in conduct outside of this bankruptcy proceeding designed to hinder and destroy AMS's
busness....” Id.a 1118. AMS ssecond counterclaim alegesthat “the Committee and one or more
of its members have engaged in unfar competition under New York StateLaw .. .." 1d. at 7128.
Finaly, AMS aleges that the Committee, “through its representatives and some if its members’ made
fd serepresentations onwhichAM Srdied in entering into a Stipulation restricting its sde of assetsand

requiring AMS to provide certain confidentid financia information to the Committee. Id. at Y 134-
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136. AMS alegesthat the Committee and its members have acted in bad faith and in breach of their
duty to al unsecured creditors warranting punitive damages. 1d. at 1138. 1tisAMS sposition that the
actions of the Committee were undertaken “(1) to benefit the Committee members by diverting AMS
business to customers of the Committee members and (2) to blackmail the AMS investors into paying
asubstantia settlement to the unsecured creditors or risk losing their $4.5 millioncapital infuson.” See
Affidavit of Albert J. Millus, J., ESq., sworn to January 29, 2003, and filed January 30, 2003.

On September 5, 2002, the Committee filed its reply to the Counterclams. On January 22,
2003, the Committee filed amotion to dismiss the Counterclams pursuant to Fed.R.Civ.P. 12(b)(6),
as incorporated by Fed.R.Bankr.P. 7012, and also requested sanctions against AMS pursuant to
Fed.R.Civ.P. 11 (“Dismissd Motion”). Oppositiontoits Dismissal Mation wasfiled on behaf of AMS
on January 30, 2003.

The Dismissa Motionfiled by the Committeewithrespect to AM S s Counterclams was heard
on February 4, 2003, in Syracuse, New Y ork, and submitted for decision on that day.

The Court has determined that dl three motions should be consolidated for decision in the

interests of judicia economy.

JURISDICTIONAL STATEMENT

The Court has corejurisdictionover the parties and subject matter of this adversary proceeding

pursuant to 28 U.S.C. 88 1334(b), 157(a), (b)(1) and (b)(2)(O).



FACTS

Committee's Amended Motion and BSB’'s  for Summary Judgment pursuant to

Fed.R.Bankr.P. 7056

Pursuant to Rule 7056-1 of the Loca Rules of Bankruptcy Practice for the U.S. Bankruptcy

Court, Northern Didrict of New Y ork, the Committee has presented the Court with the following

“ Statement of Undisputed Facts’:

1

On February 13, 2002 (the “Filing Dat€e’), involuntary petitions for relief pursuant to Section
303 of the Bankruptcy Code were filed againgt the Debtors. An order for relief was entered
in each of the above cases on March 15, 2002, effective as of March 11, 2002. At or about
the same time, an order was entered directing the joint administration of the above cases.

On March 26, 2002, the Office of the United States Trustee directed the creation of the
Committee pursuant to Code § 1102.

At dl rdevant times, James F. Matthews was the sole shareholder and chief executive officer
of Matco.

Matco is the parent corporation and wholly owns dl of the outstanding shares of the other
Debtors, except U.S. Assembliesin Georgia, Inc., which is wholly owned by Matthews.

As of September 2001, there was a loan owing from Matthews to BSB in the outstanding
principa amount of gpproximately $7.5 million (“the Matthews Loan”). The Matthews Loan
was secured by the following property:

1) aFirgt Mortgage on Stage Road, Vestd, NY;

2) aFirg Mortgage on Wayne S, Endicott, NY;

3) a pledge of 217,186 shares of Hughes Supply Common Stock vaued at $5.7
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million. This stock was later sold by agreement between BSB and Matthews and
converted into a Certificate of Deposit in the amount of $5.6 million which was then
pledged as collateral and is ill held as such by BSB;

4) a First Mortgage on 320 North Jensen Rd., Vesta, NY having an appraised vadue of $2
million;

5) aFirst Mortgage on Wholesale Electric Building at 3103 Old Vestd Road, Vedd,
NY having an appraised value of $460,000;

6) a Firs Mortgage on Port City Electra Building at 2550 Charlotte Highway,
Voorsville, NY appraised at $945,000;

7) an assgnment of life insurance on James F. Matthews in the amount of $3 million
with a cash vaue of $825,000 and

8) a pledge of 500,000 shares of Rainbow Display, Inc. Stock then valued at
$1,500,000.

By note, guarantee and security agreement dated September 22, 2001, the M atthewsL oanwas
recast so as to be a loan owed to BSB by Matthews and Matco as co-borrowers (the
“Recast” of “BSB Loan 11”). The Debtors and certain non-debtor affiliates guaranteed the
Recast (the “Guaranties’) and collaterdized ther Guaranties with a security interest in their
persona property, fixtures, accounts, inventories, generd intangibles, equipment and dl other
assets of the companies (the * Security Interest”).

No additiond fundingwas givento Matco or its subsdiaries for the creation of the Recadt, the
Guaranties or the Security Interest.

On December 21, 2001, the Recast Matthews L oan was sold by BSB to TLA.

Paragraph 79 of the Committee' s complaint states that “[t]he Debtors were insolvent on the
date that such transfers were made or was made or was rendered insolvent by mking such

® The facts in paragraphs 2,3, 5, 6 and 7 were agreed upon by the Debtors, BSB and the

Committee and memoridized ina Stipulation of Facts submitted in connection with a Motion for Relief
from the Automatic Stay, filed by BSB on March 20, 2002. In Matthew’ s Statement of Undisputed
Facts and Disputed Materia Facts, attached to his Memorandum of Law, filed November 13, 2002,
he pointsout that he was not aparty to the Stipulationand assertsthat he isnot bound by the statements
in the Stipulation.
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transfers.”

10.  Paragraph 59 of the Debtors answer to the complaint states that the Debtors “[a]dmit the
alegations st forth in paragraph 79 of the Complaint.”

11.  Totheextent the Matthews L oanwas actudly an obligation of the Debtors, BSB wasa creditor
of the Debtors by virtue of such obligation and such obligation congtituted an antecedent debt
of the Debtors.

12. The notary pages attached to the Security Agreement state that the Security Agreement was
executed on December 21, 2001, 54 days before the Filing Date.

13.  Generd Unsecured Creditors clamswill not be paid in full uponaliquidation of the Debtors
assets.

14. BSB would receive more asa secured creditor witha priority inpayment than it would receive
if the Security Agreement had not been transferred and BSB was paid together with al other
generd unsecured creditors.

BSB, aswell as Matthews, disputes 11, 13 and 14 aslisted above. See BSB's Statement of
Undisputed Facts and Statement of Disputed Materid Facts a 1 4 and Matthews Statement of
Undisputed Facts and Disputed Materid Facts a 4. BSB aso disagrees with the Committee's
“condugons or assertions’ set forth in 10 and 11 above while acknowledging that they are “literdly
accurate.” Seeid. at 6. Matthews points out that hisresponse regarding the Debtors' insolvency in
answering v 79 of the Complaint was different from that of the Debtors and, accordingly, he is not

bound by it.” BSB aso disputes the Committee's alegations of the Debtors' insolvency and dso

disputes the assertion by the Committee that the Debtors received “nether ‘far condderation’ as

" In response to the Committee' s assertion that the “Debtors were insolvent on the date that
suchtransfersweremade. . .,” Matthewsindicatedthat “[t] o the extent insolvent means ‘ unable to meet
its obligations as they matured,” Defendant admitsthe dlegetions.. . ..” Matthews asserts that he does
not believe that the Debtors were insolvent on a balance sheet basis. See Matthews Memorandum of
Law, filed November 13, 2002, at 5.
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definedinDCL § 272 nor ‘value as defined by Bankruptcy Code § 548(d)(2)(A) inexchange for their

incurrence of the obligation under BSB Loan 11 and the Guaranties or for its granting of the Security

Interest.” Id. at 7. Findly, BSB digputesthe Committee sassertion that the Security Interest enabled

BSB to recover more in this case than it would if thiswere a case under chapter 7. Seeid. at 8.
Matthews also takes issue with certain contentions of the Committee set forth in its motion

insofar astheyimply that no consideration or property was givenin connectionwithvarioustransactions.
BSB dso submits additiona aleged undisputed facts? induding:

1 BSB made the Matthews Loan in November 1997. As of about September 22, 2001, the
outstanding principad amount due BSB under the Matthews Loan was approximately $7.5
million.

2. On or about May 14, 1998, Matco and American Board Companies, Inc. executed a
promissory note (“Note 1") asco-borrowersinfavor of BSB aslender (“‘BSB Loan 1”). BSB
Loan | was guaranteed by Matthews and dl of the Matco subsidiaries.

3. Onor about May 14, 1998, as security for repayment of BSB Loan| and dl other debt to BSB
whether existing then or incurred later, Matco and the Matco subsidiaries executed and
delivered to BSB commercia security agreements (the “ Security Agreements’) pursuant to
which Matco and the Matco subsdiaries granted BSB a security interest in dl Inventory,

Accounts, Equipment and General Intangibles “whether now owned or hereafter acquired,
whether now existing or hereafter arising, and wherever located (emphasis added by BSB).

& The Committee takes the position that “[t]he five additiona undisputed facts submitted by
BSB . . . areirrdevant for the current dispute before this Court.” Loca Bankruptcy Rule 7056-1
Statement a 1] 2, as attached to Committee’s Reply Brief, filed November 26, 2002. It further states
that “Committee disputes the conclusions or assertions of BSB therein as to the effect of the transfers
and payments(and inparticular the Committee questions whether paymentsto the Debtorswererepaid,
transferred to third party non-debtor afiliatesor paid to Matthews).” 1d. at 4. The Committeefurther
explains that it was unable to make a determination concerning the “universe of transfers’ allegedly
because it has not been provided withdl documentationrequested. 1d. a 1 3 and Affidavit of William
Giovannidlo of BDO Seidman, LLP, sworn to November 22, 2002, indicating non-receipt of
information concerning transactions between BSB, the Debtors and Matthews, as well as between
NBOC.
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The Matco subsdiaries guaranteed BSB Loan |1 and collaterdized their Guaranties pursuant
to security agreements (2001 Security Agreements) executed in connectionwithBSB Loan |1
which granted BSB a security interest in the Matco subsidiaries personal property, fixtures,
accounts, inventories, generd intangibles, equipment and dl other assets of the companies.

$5,768,115.02 (76% of the total amount of BSB Loan 1) was remitted directly by BSB to the
Debtors, not Matthews.

Matthews dso offers the following additiond materid facts, based in large part on the sworn

dfidavit of Davis, sworn to on November 8, 2002, and documentation attached thereto, filed

November 13, 2002:°

1

On November 15, 1997, BSB and Matthews signed aloan agreement (as referenced above
asthe“MatthewsLoan”) whereby Matthews obtained a $6 millionline of credit (Account No.
12671) (the “Matthews Loan Account”) for business use.

The proceeds of the Matthews Loan were advanced to various companiesinthe Matco group
to fund specific projects and/or to use for working capitd.

OnNovember 17, 1997, $5 millionwastransferred from the Matthews Loan Account to U.S.
Assamblies San Diego, Inc. to purchase equipment associated with U.S. Assamblies San
Diego, Inc.’s contract with Smith-Corona Corporation. On December 10, 1997, U.S.
Assemblies San Diego, Inc. repaid the $5 million advance with funds obtained from G.E.
Capitd Corporation secured by the Smith-Corona equipment.

On December 15, 1997, $1.8 million was transferred from the Matthews Loan Account to
Matco Precison to purchase equipment relating to Matco Precison’s contract with Perkin
Elmer. On January 4, 1998, the Perkin ElImer advance was repaid with the proceeds of an
indugtria revenue bond issue.

On January 23, 1998, $325,255.98 was transferred fromthe Matthews L oan Account to the
South Carolina Public Service Authority in connection with Matthews purchase of the real
property on which Debtor Carolina Assemblies was located (which purchase was completed
in April 1998). Although the property is owned by Matthews, it was used in connection with
Carolina Assemblies business.

® The Court makes no finding on whether these additiona factsare undisputed and setsthem

forth herein for informationa purposes in congdering the maotions now before it.
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On February 13, 1998, $500,000 was advanced fromthe Matthews L oan Account to Debtor
U.S. AssambliesRdeigh, Inc. for operating capital. On that samedate, an additional $500,000
was advanced to MTX, now known as Visara, Inc., for operating costs.

OnFebruary 19, 1992, $180,000 fromthe Matthews L oan Account wastransferred to Matco
Precision for working capitd; $20,000 was advanced to Debtor U.S. Assemblies New
England, Inc.; $80,000 was advanced to Debtor U.S. Assemblies Raeigh, Inc., and $30,000
was advanced to Debtor U.S. Assemblies San Diego, Inc., dl for operating funds.

On February 20, 1998, $55,000 wastransferred from the Matthews Loan Account to Matco
for operating funds. On the same date, $50,000 was transferred to the Matco Group and
$260,000 was transferred to Debtor U.S. Assemblies New England.

On February 23, 1998, $25,000 was advanced from the Matthews L oan Account to Matco
for operating needs.

On February 23, 1998, $30,000 was transferred to Debtor U.S. Assemblies in Florida for
working capitd.

On February 23, 1998, $50,000 was advanced from the Matthews Loan Account to U.S.
Assemblies RTP for operating funds.

On February 23, 1998, $1.22 million was transferred from the Matthews Loan Account to
Debtor U.S. Assemblies Raleigh, Inc. for operating costs.

OnMarch5, 1998, $125,000 was transferred fromthe M atthews L oan Account to Matco for
operating cash.

On March 13, 1998, $370,000 was transferred from the Matthews Loan Account to Matco
for operating funds.

On April 14, 1998, $380,000 was transferred from the Matthews Loan Account to James F.
Matthews to purchase the real property upon which Debtor Carolina Assemblies’ plant was
located.

On May 2, 1998, $356,629.30 was transferred from the Matthews Loan Account to Siegd,
O’ Connor Schiff & Zangari PC (Sdller’s attorney) in connection with the purchase of rea
property uponwhichMatco Precison’ splant waslocated. The fundswere used in connection
with the Debtors  business operations.

Ondune 1, 1998, $200,000 was advanced from the Matthews Loan Account to KBS, Inc. to
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fund Debtor U.S. Assemblies in Horida s purchase of KBS, Inc., a competing manufacturer
of eectronic components.

On April 1, 1999, $675,000 was transferred from the Matthews Loan Account to Matco for
operating funds. On that same date, $168,115.02 was transferred from the Matthews Loan
Account to Debtor U.S. Assemblies New England, Inc.

On Augugt 8, 2000, BSB and Matthews increased the Matthews credit line to $8.5 millionto
provide additiona working capital to the Debtors. On August 8, 2000, BSB charged afeein
connection with the line increase of $45,027.75.

On Augug 25, 2000, $1.5 million was advanced from the Matthews Loan Account to the
National Bank of Canada (“NBOC”) in payment of Matco’s obligations under its loan with
NBOC.

When the Matthews Loan was “recast”, the Debtors books were marked to reflect a $7.5
million reduction in the Debtors debt to Matthews and a corresponding $7.5 million increase
in their obligation to BSB. I1n other words, the total amount of debt on the Debtors books did
not change as aresult of the “recasting” of the Matthews Loan.

Additiona facts found in a Statement of Undisputed Facts, executed on behdf of BSB, the

Debtors and the Committee on or about April 19, 2002, in connection with alift stay motion filed by

BSB on March 20, 20002, include:

1

As of December 28, 2001, the approximate outstanding balance on BSB Loan | was
$4,026,415.87.

BSB Loan Il is secured by a lien on essentidly al of the Assets of Matco and Matco
subsdiaries, induding afirg priority lien on essentidly dl the equipment owned by Matco and
itssubsdiaries.

As of December 28, 2001, the outstanding balance on BSB Loan |1 was $7,545,027.75.

Asof December 12, 2001, the amount owed to BSB by virtue of the assgnment of the NBOC
debt was $13,772,614.46.

The NBOC debt was secured by essentidly dl of Matco' s and its subsidiaries’ assets, aswell
as certain persond property of Matthews.
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Committee sMotion for Dismissal of AM S s Counter claims pur suant to Fed.R.Civ.P. 12(b)(6)

The following additiond dlegations are st forth in AM S’ s counterclaims, as supplemented by
information dicited during an evidentiary hearing in November 2002:1°

On or about November 30, 2001, Matco’s largest secured creditor at that time, NBOC,
refused to advance further funds to Matco and began callecting its receivables. BSB agreed to
purchase the NBOC loans at a discount on the condition, inter alia, that the Debtors assets be
liquidated and sold to a new going concern. To that end, AM Swasformed in October 2001 with the
infuson of $4.5 millionin new capitd. 1n January 2002, AM S purchased the equipment located at a
number of the Debtors' fadlitiespursuant to UCC Article 9 sdles. AM Sa so purchased approximately
$5,687,000in inventory from Matco, paying approximately $300,000 for it. AMS owes the Debtors
goproximately $5.2 million for the inventory it previoudy purchased.

According to AM S, the Committeeiscomprised of suppliers of eectronic partswho prepetition
sold to the Debtors items used in the manufacture of dectronic components and assemblies. AMS
aleges that the Committee advised AMS thet it was in favor of AMS continuing as a going concern.
On or about March 4, 2002, AMS asserts that the Committee and AM S entered into an gipulation
whereby AMSS agreed not to dispose of any of its assets other thaninthe normal course of itsbusiness

and also agreed to provide the Committeewithregular operation reports. In exchange, the Committee

10 An evidentiary hearing was conducted on November 1, 6 and 7, 2002, with respect to a
motion by the Debtors seeking approva of a compromise between them and AMS.
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agreed not to interfere with AM S s efforts to obtain financing. '

It was anticipated that AMS would be able to obtain financing on the equipment it had
purchased at the Article 9 sdles of the Debtors’ assetsand ultimatdy would be able to obtain advances
on accounts receivable. However, AMS s ahility to obtain the finencing was adversely impacted as a
result of the involuntary petitions filed againg the Debtors, as well as the Committeg’ s commencement
of the adversary proceeding herein, naming AMS, inter alia, as adefendant. Davis acknowledged at
the November 2002 Hearing that AMS s ultimate ability to pay for the inventory was dependent on its
being able to obtain future financing.

It is AMS's contention that the Committee has “engaged in ongoing conduct which has
completely thwarted AM S sattemptsto obtainfinancing.” See AM S sBriefin Oppositionto Dismisal
Moation, filed January 30, 2003, at 6. Such conduct alegedly included the commencement of the
adversary proceeding againg AMS and the Committee' s opposition to “a perfectly reasonable and
rationa” compromise between AMS and the Debtors, which ultimately was regjected by this Court in

its Memorandum-Decision of November 27, 200222 According to AMS, smultaneous with its

1 The Stipulation, executed March4, 2002, and approved by Order of this Court onMay 31,
2002, was entered into by AM S and the “ Petitioning Creditors’ comprised of Arrow Electronics, Inc.,
Jaco Electronics, Inc., Future Electronics, Heiland Electronics, Inc., Partminer, Inc., Pioneer Standard
Electronics, Inc., Inaght Electronics, LL C, Unique Electronics, Inc., Tyco Electronics Corporationand
Dynamic Detals, LP. As noted previoudy, the Committeewas not formed until approximately March
26, 2002, and is comprised of some, but not dl, of the Petitioning Creditors. Under the terms of the
Stipulation, it wasto remain in effect for sx months from the dete of execution.

12 Under the terms of the compromise, AM S agreed to release its claims againgt the Debtors
and the Debtors in turn would release thar dams agang AMS, with certain exceptions, and againgt
Hargreaves and Davis. This adversary proceeding would aso have been dismissed as to those
defendants.
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oppositionto the compromise, the Committee aso failed to accept an offer by AMSto place AMSon
the market and dlow the unsecured creditors to retain any price in excess of $11.5 million. AMS
contends that the $11.5 million would have been used to repay AMS's investors, pay Debtors for
inventory previoudy purchased and pay for lossesthat would have been incurred during the pendency
of the sdle efforts.

AMS dso dlegesthat the Committee or one or more of its members have, inter alia, refused
to sl dectronic componentsto AMS, disparaged AM Stoitspotentia customers and |eaked senstive
and confidentid information about AMS to potential customers. See AMS s Brief in Opposition to
Dismissd Motion at 7.

ItisAMS s position that “the Committee and one or more of its members have willfully acted
inbad fath, inexcess of their authority, and in pursuit of an unlawful agenda contrary to the interests of

unsecured creditors.” See AMS s Answer and Counterclams at ] 124.

DISCUSSION

Initidly, the Court notes that the Committee arguesthat thereis no authority inthe Federal Rules
of Bankruptcy Procedure which would allow BSB to assert a cross-motion for summary judgment.
However, Fed.R.Civ.P. 56(b), incorporated by reference in Fed.R.Bankr.P. 7056, makesit clear that
a defendant is entitled to seek summary judgment. Furthermore, the courts in the Second Circuit
recognize that such relief may be asserted as a cross-motion. See, e.g., Nutritional Health Alliance

v. Food and Drug Administration, 318 F.3d 92 (2d Cir. 2003); In re Potter, 313 F.3d 93 (2d Cir.
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2002); Phillips v. Saratoga Harness Racing, Inc., 233 F. Supp.2d 361 (N.D.N.Y. 2002); Inre
Adelphia Communications Corp., 287 B.R. 605 (Bankr. S.D.N.Y . 2003). The Court concludesthat
the Committee' s argument is without meit.

Themoving party seeking summary judgment must establish thet thereisno genuine issue asto
any materid fact, thus entitling the movant to judgment as a matter of law. A genuine issue exists only
when "the evidenceis such that a reasonable [trier of fact] could return a verdict for the nonmoving
party.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L .Ed.2d 202
(1986); see also Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986)(movant need only illustrate by reference to record opponent's failure to introduce evidence in
support of essentid element of its clam). It is the role of the Court on such a mation to determine
whether there are issues of fact to betried; it is not the role of the Court to try theissues of fact. See
Schering Crop. v. Home Insurance Co., 712 F.2d 4, 9 (2d Cir. 1983) (citation omitted).

The Committee has provided the Court with what it consders to be factsfor whichthereisno
genuine issue. Some of the facts have been disputed and/or supplemented by BSB, AMS and
Matthews. The subgtantive law will determine whichfacts are material. Anderson, 477 U.S. at 248.
Thus, whether afact is materia depends on the eements of the respective causes of actionwhichmust

be proven.

First and Second Causes of Action - Avoidance of Transfer based on Constructive Fraud

pursuant to Code § 544 and DCL 88§ 273-275 and Code § 548

Under DCL § 273-275, a creditor may avoid atransaction as congtructively fraudulent if it is
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proven (1) that atransfer was made for less than fair consideration, as defined in DCL §272, and (2)
that at the time of the transaction, the transferor was either insolvent, a defendant in anactionfor money
damages, engaged in a business with unreasonably smdl capitd, or about to incur debts beyond the
transferor’ sabilityto repay. See Goscienski v. LaRosa (Inre Montclair Homes, Inc.), 200 B.R. 84,
98 (Bankr. E.D.N.Y. 1996), dting Marine Midland Bank v. Murkoff, 120 A.D.2d 122, 124, 508
N.Y.S.2d 17, 19 (N.Y. App. Div. 1986).

Code § 548 permits avoidance of atransfer if it is established that the Debtor had an interest
in the property, that atransfer of that interest occurred within one year of the filing of the petition, that
the Debtor wasinsolvent at the time of the transfer or became insolvent asaresult thereof, and that the
Debtor received less than reasonable equivdent value in exchange for such transfer. See BFP v.
Resolution Trust Corp., 511 U.S. 531, 114 S.Ct. 1757, 128 L.Ed.2d 556 (1994).

With respect to the question of the Debtors insolvency, the Committee contends that the
Debtors admitted in their Answer to the Complaint that they were insolvent at the time of the transfers
or were rendered insolvent as aresult of the transfers. See {1 79 of the Committee’s Complaint and
59 of the Debtors Answer. BSB contends that it is not bound by the admission of the Debtors and
Matthews points out that in his Answer to the Committee’s Complaint, he did not make a genera
admission asto the Debtors aleged insolvency.

Section 101(32)(A) defines “insolvent” as a “financia condition such that the sum of such
entity's debts is greater than dl of such entity’s property, a afar vauation, exclusive of (i) property
transferred, concealed or removed with intent to hinder, delay, or defraud such entity’ s creditors; and

(ii) property that may be exempted from property of the estate under section 522 of thistitle. ” 11
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U.S.C. 8§101(32). In determining insolvency, the Code applies a balance sheet andyss which tests
whether at the time of a particular transfer the transferor’ s debts exceeded the “fair vauation” of its
assats, exclusive of property exempted or fraudulently transferred. In thisregard,
factud findings must be made as to the far vauation of the debtor’s
asets. In this context, fair vauation does not meanhistorical value or
cost, or refer to the vaue of the debtor’s assets under the worst or
best circumstances. Indtead, far vauation is measured by a
hypothetical liquidationof the debtor’ s assets over areasonable period
of time.
In re Southwest Equipment Rental, Inc., 1992 WL 684872 at *21 (E.D. Tenn. 1992).
New Y ork BusnessCorporationLaw (“BCL")defines" insolvent” as* being ungble to pay debts
as they become due in the usual course of the debtor’ s business. BCL § 102(8) (McKinney’'s 1986
& Supp. 2002). DCL § 271 definesit as “when the present fair sdlable value of [aperson’g| assetsis
less that the amount that will be required to pay his probable ligaility on his existing debts as they
become absolute and matured.” DCL 8§ 271 (McKinney's 2001). Black’s Law Dictionary draws a
distinction between “baance-sheet insolvency,” which is* created when the debtor’ s liabilities exceed
itsassets,” and “equity insolvency,” which is* crested when the debtor cannot meet its obligations as
they fdl due” BLACK’sSLAw DICTIONARY 799 (1999).
Thefact that the Debtors admitted in their Answer that they were “insolvent” at the time of the
trandfers does not rdieve the Committee of its burden of establishing insolvency since there is no
indication inthe Debtors Answver whether they are admitting to “ balance-sheet insolvency” or “equity

insolvency.” Furthermore, the Court notes that under Code 8§ 548, there is no presumption of

insolvency of adebtor during the 90 daysimmediately prior to the filing of the petition asthereisin an
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avoidance action under Code § 547. See In re Schultz, 250 B.R. 22, 28 n. 3 (Bankr. E.D.N.Y.
2000); InreLarry'sMaringland of Richmond, Inc., 166 B.R. 871, 873 (Bankr. E.D. Ky. 1993); In
re War Eagle Floats, Inc., 104 B.R. 398, 400 (Bankr. E.D. Okla. 1989). The Court concludes that
there are genuine issues of materia fact which need to be addressed with respect to the Debtors
solvency at the time of the recast of the Matthews Loan. Accordingly, the Court will deny the
Committee sAmended Motionfor partial summary judgment asto itssecond and third causesof action
without having to address the issues of fair consideration, reasonable equivaent value and good faith

as they apply to causes of action based on DCL § 273-275 and Code § 548.

Tenth Cause of Action - Avoidance of Preferential Transfer based on Code § 547

A transfer may be avoided as a preference if each of five conditionsis satisfied and none of
sevenexceptions are gpplicable. See Union Bank v. Wolas, 502 U.S. 151, 154, 112 S.Ct. 527, 529,
116 L.Ed.2d 514 (1991). The conditions, which are set out in Code § 547(b), are that the transfer
must have been made: (1) for the benefit of acreditor; (2) on account of an antecedent debt; (3) while
the debtor wasinsolvent; and (4) within ninety days before the bankruptcy; and (5) it must have enabled
the transferee to receive alarger share of the estate' s assets than it would have received if the transfer
had not been made and the estate’ s assets had beenliquidated under chapter 7. 1d. Transfersthat have
no red digtributional consequences are entirely beyond the purview of preference lav. See Palmer
Clay Products Co. v. Brown, 297 U.S. 227, 229, 56 S.Ct. 450, 451, 80 L.Ed. 655 (1936)
(construing § 60(b) of the 1898 Bankruptcy Act, which is the current Code § 547(b)(5). The

Committee, as plaintiff, bearsthe burden of proof on each of these dementsby a preponderance of the
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evidence standard. See Lawson v. Ford Motor Co. (InreRoblin Industries, Inc.), 78 F.3d 30, 34
(2d Cir. 1996); In re LeCafe Creme, Ltd., 244 B.R. 221, 231 (Bankr. S.D.N.Y. 2000).

In this case, the Committee seeks to avoid the Security Interest granted to BSB inconnection
withBSB Loan Il. The Security Agreement, executed on December 21, 2001, provides that the
security interests and collaterd secures

the amount due under JamesF. Matthews (a“ Borrower”) and Matco
Electronic Group, Inc. (a “Borrower™) Note dated September 22,
2001, in the [amount] of $7,545,027.75 and the Note of American
Board Companies, Inc. (a“Borrower”) and M atco Electronics Group,
Inc. dated December 16, 1998, in the amount of $9,583,388.00,
together with any renewa, amendment, modifications, extension,
subgtitution or replacement of either such Note as well as any and dll
obligetions, ligbilities direct or indirect, but [Sc] or contingent, now
exiging or hereafter arigng of any of the Borrowersto Bank . . . Each
of the Debtorsfurther grant[s] and agred]s] that each Security interest
granted by any of them under its Security Agreement dated May 14,
1998 is hereby spread such that the Obligations described above are
secured by each such Security Interest and that the term
“indebtedness’ in each such Security Agreement is hereby amended
to include each of the Obligations.

See Exhibit D of Committee’s Amended Notice and Mation, filed October 21, 2002.
The Security Agreement of December 2001 was executed within 90 days of the filing of the
involuntary petitionraising the presumption of the Debtors’ insolvency at the time of the dleged trandfer.

11 U.S.C. §547(f). Asnoted above, “[t]he Bankruptcy Code deems a corporation to be *insolvent’

13- According to the terms of the Security Agreements, the word “indebtedness’ “includes al
other obligations, debts and liabilities . . . of Borrower, or any one or more of them, to Lender, as well
asdl damsby Lender againg Borrower, or any one or more of them, whether existing now or later
. . . whether Borrower may be ligble individualy or jointly with others, whether Borrower may be
obligated as guarantor, surety . . . .” See Exhibit 1 of Affidavit of Joseph W. Loftus, sworn to on
November 8, 2002, and filed November 12, 2002.
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if “the sum of suchentity’ sdebtsis greater thanal of such entity’ s property, at afar vauation, exdusve
of [property concedled to defraud creditors and exempt property.]’” In re Buffalo Auto Glass, 187
B.R. 451, 453 (Bankr. W.D.N.Y. 1995), quoting 11 U.S.C. § 101(32)(A). BSB has not offered no
proof substantial enough to overcome the presumption found in Code 8 547(f). Thus, for purposesof
avoiding any transfer to BSB, the Court concludes that the Debtors were insolvent at the time of such
transfer for purposes of Code § 547(b).

BSB points out that by the terms of the Security Agreement of December 2001 it received no
more interest in the Collatera than it had by virtue of the Security Agreements of May 14, 1998, in
connection with BSB Loan | and, therefore, there was no transfer that benefitted BSB. In addition,
BSB contends that the Committee cannot establish that the Security Interest was granted on account
of an antecedent debt or that it enabled BSB to receive more than if the aleged transfer had not been
meade and the case had been liquidated under chapter 7.

A debt is“antecedent” for purposes of Code § 547(b)(2) if it wasincurred prior to the aleged
transfer. See Southmark Corp. v. Marley (Matter of Southmark Corp.), 62 F.3d 104, 106 (5™ Cir.
1995); Pereirav. Lehigh Savings Bank, S_A (In re Artha Management, Inc.), 174 B.R. 671, 678
(Bankr. SD.N.Y. 1994). “A debt isincurred when the debtor first becomeslegaly obligated to pay.”
Mendelsohn v. Louis Frey Co., Inc. (In re Moran), 188 B.R. 492, 497 (Bankr. E.D.N.Y. 1995)
(citations omitted).

According to the Promissory Note of September 22, 2001, the “ specific purpose of thisloan
is modification of note #12671" (the Matthews Loan). See Exhibit G of Memorandum of Law of

Matthews, filed November 13, 2002. The Promissory Note further statesthat it was smply to renew
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the existing balance on #12671 of $7,545,027.75. Seeid. According to the terms of the September
22,2001 Promissory Note, the loan, identified as L oan# 17791, matured on November 30, 2001, and
Matco and Matthewswere jointly and severdly ligble for the payment of $7,545,027.75 onthat date.
Seeid.. Specificdly, the Promissory Note states that “Borrower will pay this loan in one principa
payment of $7,545,027.75 plusinterest on November 30, 2001. Id. Thereisno indicationthat there
was a payment made by either Matthews or Matco of the $7,545,027.75 on November 30, 2001.
According to the facts aleged by the Committee, the “Recast Matthews Loan” was sold by BSB to
TLA on December 21, 2001, the same day the Security Agreement, granting a security interest in
various assets of the Debtorsto BSB withrespect to the Promissory Note of September 22, 2001, was
executed. See Exhibit D of Committee's Amended Notice and Mation. Thus, if there was atransfer
of asecurity interest inthe Debtors' collaterd, it was on account of an antecedent debt that, according
to the documents, was due and payable on November 30, 2001.

“Trander” isdefined as “every mode, direct or indirect, absolute or conditiona, voluntary or
involuntary, of digposing of or parting with property or with an interest in property, including retention
of title as a security interest and foreclosure of the debtor’s equity of redemption.” 11 U.S.C. §
101(54). Theterm wasintended by Congress to be as“broad aspossible” H.R. Rep. No. 595, 951
Cong., 1% Sess. 314 (1977) and S.Rep. No. 989, 95" Cong., 2d Sess. 27 (1978). Inthiscase, under
BSB Loan Il on December 21, 2001, BSB dlegedly was granted a security interest in the same
Collatera inwhichit already held an interest pursuant to the May 14, 1998 Security Agreements. See
BSB’s Crossmotion at 49. It ison that basis that it argues there was no preferentia transfer.

Furthermore, as noted above, even if there was a transfer, transfers that have no red distributiona
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consequences are entirely beyond the purview of preference law.

BSB has provided copies of Commercia Security Agreements, dated May 14, 1998, in the
principa amount of $10 million. Matco Electronics Group, Inc. and AmericanBoard Companies, Inc.
are identified as the “Borrower” and BSB Bank & Trust Company is identified as “Lender.” In
addition, various debtor and non-debtor affiliates are identified as “Grantors.” These include U.S.
AssambliesHalstead, Inc., U.S. AssembliesNew England, Inc., Eagle Technologies, Inc., MTX, Inc.%4,
Cardlina Assamblies, Inc., U.S. Assemblies Raeigh, Inc., U.S. Assemblies San Diego, Inc., U.S.
Assembliesin Forida, Inc., Matco Precision, Inc., U.S. AssembliesRTP, Inc., and U.S. Assemblies
Endicott, Inc. See Exhibit 1 of Affidavit of JosephW. Loftus, BSB Assdant Vice President, sworn to
on November 8, 2002, and filed November 12, 2002. BSB argues that by virtue of the 1998
Commercia Security Agreements it obtained a security interest in dl of the Debtors' assets (the
“Collaterd”).

The Committee argues that by virtue of BSB Loan Il, the Debtors assumed additiona
obligations totding $7.5 million. However, according to the affidavit of Davis, “[w]hen the Matthews
Loanwas ‘recast’, the Debtors' books were marked to reflect a$7.5 millionreductioninthe Debtors
debt to Mr. Matthews and a corresponding $7.5 million increase in their obligationsto BSB. In other
words, the total amount of debt on the Debtors books did not change as a result of the ‘recasting’ of
the Matthews Loan.” See Affidavit of Lawrence Davis, sworn to November 8, 2002, and filed

November 13, 2002, at ] 27.

4 MTX, Inc. is now known as Visara, Inc.
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In Matter of Brown, 46 B.R. 615 (Bankr. S.D.Ohio 1985), the chapter 13 trustee sought to
avoid the transfer of asecurity interest inthe debtor’ s automobile pursuant to Code § 547(b). On May
25, 1984, the debtor owed the bank $1,452.32 onanote secured by alien on the automobile. Seeid.
Debtor also owed the bank $689.43 on a credit card debt. 1d. On May 25, 1984, approximately a
month prior to the debtor filing his petition, he executed a note for $2,141.75, which paid off both
obligations. [d. OnJune 27, 1984, approximately one week prepetition, the bank perfected itslienon
the automobile based on the May 25" note and filed a proof of claim for $2,129.01. Id. at 616. The
parties agreed that the value of the automobile was $1,000 at the time the note was executed. |d.

The court in Brown concluded that the bank’ s security interest was valid to defegt the trustee’ s
avoidance powerswithrespect to the origind loanbalance as it did not receive morethanit would have
if the transfer had not beenmade. 1d. However, with respect to the unsecured credit card balance, the
court determined that there had been no “contemporaneous exchange for new vaue’ as to unsecured
portion of the debt. 1d. at 616-17. Accordingly, the court granted the relief sought by the trustee only
to the extent of avoiding the bank’ slienasto the unsecured credit card debt in the amount of $689.43.
Id. at 617.

Matthews pointsout that BSB would have to be paid the remaining baance of the NBOC loan
and the balance on BSB Loan | before the “recast” could result in a benefit to BSB. Thereis no
indication of the vdue of the Debtors Collaterd at the time the Security Agreement of December 2001
was executed. If at that time BSB wasoversecured inthe Debtors Collatera, then, arguably, providing
that the security interest in any unencumbered collateral be * spread” to cover the “recasted” Matthews

Loan would condtitute atransfer of an interest of the Debtors to the benefit of BSB, securing the debt
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previoudy owed to BSB in connection with the Matthews Loan. While the total amount of debt onthe
Debtors books may not have changed, arguably, at least a portion of what was an aleged unsecured
debt owing to Matthews by the Debtors prior to the “ recast,” may have been rendered a secured debt
owing to BSB by virtue of the Security Agreement of December 2001, thus benefitting BSB and
dlowing it to receive a larger share of the Debtors assets than it would have received if the aleged
transfer had not been made and the Debtors assets had been liquidated under chapter 7. What had
been an obligation of Matthews, secured by his assets, arguably became an obligation of the Debtors
owed to BSB and secured by any unencumbered assetsasaresult of the “recasting” within the 90 day
preference period.

TheCourt concludes, having reviewed the arguments of the parties and the affidavitspresented,
that thereare genuine issues of fact that must be resolved before it can make determination of whether
the Security Interest granted by virtue of the Security Agreement of December 2001 in connectionwith
BSB Loan Il was a preference. Based on the discussion above, it is evident that there are questions
regarding whether or not there was atransfer that benefitted BSB and whether it would alow BSB to
obtain alarger share of the estates’ assets than it would have received if the Security Interest had not
beengranted. Accordingly, the Court must deny the Committee’ sAmended Motion and BSB’ sCross-

moation for partiad summary judgment with respect to the tenth cause of action.

Motion to Dismiss AM S's Counter claims pur suant to Fed.R.Civ.P. 12(b)(6)

In considering a motion to dismiss, the Court must accept al of the non-movant’ s dlegations

astrue, and will grant the motion to dismiss“only if it is dear that no relief could be granted under any
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set of factsthat canbe proved consistent withthe alegations.” Hishonv. King & Spaulding, 467 U.S.

69, 73, 104 S.Ct. 2229, 2232, 81 L.Ed.2d 59 (1984) (citation omitted).

AMS sFirg Counterclam

AMS dleges that the Committee has breached the terms of the Stipulation by its conduct,
induding, inter alia, commencing the adversary proceeding and opposing the Court’ sapproval of the
compromise between AMS and the Debtors. AMSaso dlegesthat the Committee has engaged in a
patternof conduct intended to hinder and destroy AMS s business, including refusing to sdl dectronic
componentsto AMS, disparaging AM Sto its potential customerswiththe intent to induce them not to
do businesswith AMS, and legking confidentid informationabout AMSto its potentia customers for
the same purpose or intent. Itis AMS s position that these actions were contrary to the terms of the
StipulationinwhichAM S contendsthe Committee agreed not to interferewith AMS s effortsto obtain
finanding.

AMS sFirgt Counterclaim, based onandleged breach of contract by the Committee, must be
dismissed as the Committee was not aparty to the Stipulationand was not eveninexistence at thetime
it was executed by the individual Petitioning Creditors. A stranger to a contract cannot be named as
a defendat in a breach of contract action. See In re Falchi, 1998 WL 274679 *9
(Bankr.S.D.N.Y.1998), dting Mellencamp v. Riva Music Ltd., 698 F.Supp.1154,1160
(S.D.N.Y.1988) (companieswho were strangersto a contract could not be hdd ligble for breacheven
though they shared directors with and asssted companies that signed the contract); Stratton Group,

Ltd. v. Sprayregen, 458 F.Supp.1216, 1218 (S.D.N.Y.1978) (the individud who was president,
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chairman of the board, and chairman of the executive committee of defendant was not liable for

defendant's breach of contract, because he was not a party to the contract).

AMS's Second Counterclam

AMS dleges that the Committee hasengaged inunfar competitionunder New Y ork State law
by engaging inthe same conduct as dleged inits first cause of action, induding refusing to sdl dectronic
componentsto AMS, disparaging AM Sto itspotential customers and lesking sengtive and confidentia
information about AMS to its potential customers for the purpose of inducing them to refuse to do
business with AMS.

With respect to the alegation that the Committee hasrefused to sl eectronic components to
AMS, the Court finds it without merit. Code 8§ 1103(c) authorizes the Committee, inter alia, to
investigate the acts, conduct, assets, liabilities and financid condition of the Debtors, participate in the
formulation of a plan and perform such other services as are in the interest of those represented. 11
U.S.C.8§1103(c). Whiletheindividua membersof the Committee may be suppliersof dectronic parts,
the Committee itsdf is not in the business of salling eectronic components or any other products.
Furthermore, the “refusd to sell to anyone does not amount to prohibited restraint of trade.” Dior v.
Milton, 9 Misc. 2d 425, 462 (N.Y. Sup. Ct.), aff d 2 A.D. 878, 156 N.Y.S.2d 996 (1956).

Whether the Committee as awhole disparaged AMS to its potentia customers need not be
addressed, as the Court must dismiss that aspect of its second counterclaim, as well, because in order
to establish a cause of action based on disparagement, AMS mugt have identified in its counterclam

“‘the persons who ceased to be customers, or who refused to purchase. . . . [I]f they are not named,
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no cause of actionisstated.”” Payrolls & Tabulating, Inc. v. Sperry Rand Corp., 22 A.D.2d 595,
598 (App. Div. 1965), quoting Drug Research Corp. v. CurtisPub. Co., 7 N.Y.2d 435, 441 (1960).
No such “potentid customers’ are identified.

Fndly, AMS dleges that the Committee leaked “ senditive and confidentia information about
AMStoits potentia customers with the intention and effect of inducing said customersto refuseto do
busnesswithAMS.” Seef118(c) of AMS sAnswer and Counterclaims. Thefact that the Committee
isnot inthe business of selling dectronic components and, thus, is not acompetitor of AMS, doesnot
render this portion of AMS's counterclam insufficient. See Dior, 9 Misc.2d at 454-55 (citations
omitted) (noting that “Intheir endeavor to prevent unfair business practices, the courts have determined
that it was unnecessary to the sufficiency of acomplaint and to the granting of rdlief that it be alleged and
established that the partiesare actual competitors.”). Thecourt in Dior explained that “the law of unfar
competitiondoes not rest solely onthe ground of direct competitive injury, but on the broader principle
that property rightsof commercid vaue areto be and will be protected fromany formof unfar invason
...and a court of equity will penetrate and restrain every guise resorted to by the wrong-doer.” Id.
at 455.

However, the Court findsthat AMS also failed to Sate a cause of action with respect to this
aspect of its second counterclam inthat it has not identified any potential customersor the nature of the

confidentid information that alegedly was disseminated by the Committee subsequent to itsformation.

AMS s Third Counterclaim

AMS's Third Counterclaim dleges that the Committee and some its members made fadse
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representations to it for the purpose of inducing AMS to enter into the Stipulation referenced above.
ItisAMS spositionthat the Committee and its members have, in making the representations, acted in
bad faith and in breach of the Committee’ s duty toward al unsecured creditors.

As previoudy discussed, the Committee was not in existence at the time AMS and the
Petitioning Creditors entered into the Stipulaion. Accordingly, any alegationthat the Committee made
fase representations that induced AMS to enter into the Stipulation has no badis in fact. The Court

concludes that AMS' s Third Counterclaim must be dismissed.

Committee’' s Request for Sanctions against AM S pursuant to Fed.R.Bankr.P. 9011

The Committee seeks attorney fees and costs pursuant to Fed.R.Bankr.P. 9011, arguing that
the assertion of the Counterclaims was merdly an attempt to harass the Committee for activities which
“are unequivocaly withinthe Committee' sstatutory and Court-ordered power . . .." See Committeg's
Motion to Dismiss AMS's Counterclaims, filed January 22, 2003, at 15. Asdiscussed above, at least
some of AMS s contentions may have had abasisin law despite being inartfully pled. Therefore, the
Court will deny the Committee' s request for sanctions.

Based on the foregoing, it is hereby

ORDERED that the Committee s Amended Moation seeking partia summary judgment with
respect to the second, third and tenth causes of action in the Committee’s Complaint is denied; it is
further

ORDERED that BSB’s Cross-motion seeking partial summary judgment with respect to the

tenth cause of action in the Committee's Complaint is denied; it is further
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ORDERED that the Committee's Dismissal Motion with respect to AMS s firgt and third
counterclamsis granted: it is further

ORDERED that AMS s second counterclaim is dismissed without prejudice and findly it is

ORDERED that the Committee' s motion seeking attorney fees and codts pursuant to

Fed.R.Bankr.P. 9011 is denied.

Dated at Utica, New Y ork

this 4th day of April 2003

STEPHEN D. GERLING
Chief U.S. Bankruptcy Judge



